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In the Matter of

Amendment of Section 73.202(b)
Table of Allotments
FM Broadcast Stations
(Olathe and Topeka, Kansas)

To: Chief, Allocations Branch
Policy and Rules Division

)
)
)
)
)
)

MM Docket No. 92-218 /
RM No. 8053--- ..
RM No. 8054

JOINT REQUEST FOR APPROVAL OF SE'ITLEMENT AGREEMENT

Bott Broadcasting Company ("Bott") and Margaret Escriva ("Escriva"), who have

submitted the above-referenced mutually exclusive proposals for upgrades to Class C3 of their

FM construction permits for, respectively, Olathe and Topeka, Kansas, hereby jointly submit

a Settlement Agreement which will resolve the mutual exclusivity through a dismissal of

Escriva's proposal (RM No. 8054). The Settlement Agreement is submitted for approval

pursuant to Section 1.420(j) of the Commission's rules.

Attached hereto as Exhibit 1 is the Settlement Agreement between the parties.

It contains a certification under penalty of perjury that no consideration has been promised or

paid in connection with the dismissal of Escriva's rulemaking proposal other than as reflected

in the agreement, which provides for a $8,000 payment in return for such dismissal. Exhibit

2 hereto is a declaration of Escriva certifying that she is not to receive any money or other

consideration in excess of her legitimate and prudent expenses in connection with her rulemaking
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proposal. An itemization of her expenses is included with the declaration. Together, these

materials satisfy all of the requirements of Section 1.4200) of the Commission's rules.

For its part, Bott additionally reiterates its earlier representations, contained in its

rulemaking proposal, to reimburse Escriva an amount equal to her documented expenses incurred

in connection with the change in frequency of her Topeka construction permit from Channel

223A to Channel 257A, which is required to accommodate Bott's upgrade on Channel 222A at

Olathe. This reaffirmation also is included in Paragraph 4 of the Settlement Agreement. Bott

further represents that once its proposed upgrade is approved, it will file an application for Class

C3 facilities and, upon grant, will promptly construct and commence operations of the new

station.

For her part, Escriva consents and agrees to the substitution of Channel 257A for

Channel 223A at Topeka and the modification of her construction permit accordingly. As noted,

this channel change is necessary to accommodate Bott's Olathe upgrade on Channel 222C3.

However, it is requested that the new Channel 257A allotment for Topeka be made at the

following coordinates in lieu of those specified in footnote 4 of the Notice of Proposed

Rulemakin& and Order to Show Cause, 7 FCC Red 6367 (policy and Rules Div., October 2,

1992): 39° 02' 56" North/95° 40' 32" West. This site location is fully spaced under Section

73.207 of the Commission's rules and is consistent with Escriva's current construction permit

(File No. BMPH-920602IG).

WHEREFORE, These matters considered, it is respectfully requested that:

(a) The Settlement Agreement attached hereto be APPROVED;
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(b) Escriva's rulemaking proposal for Topeka, Kansas (RM No. 8054) be

DISMISSED WITH PREJUDICE;

(c) Bott's proposal to amend the Table of Allocations to substitute Channel

222C3 for Channel 222A at Olathe, Kansas and to substitute Channel 257A for Channel 223A

at Topeka, Kansas be APPROVED;

(d) Escriva's construction permit (File No. BPH-871124MG) be MODIFIED

to specify operation on Channel 257A in lieu of Channel 223A; and

(e) This proceeding be TERMINATED.

Respectfully submitted,

BOTT BROADCASTING COMPANY

By'---,(2::d.~~~':""'::"':""':""_- _
artin

Reddy, Begley & Martin
1001 22nd Street, N.W.
Suite 350
Washington, D.C. 20037

MARGARET ESCRIVA

By _

Meredith S. Senter, Ir.

Her Attorney
Leventhal, Senter & Lerman
2000 K Street, N.W.
Suite 600
Washington, D.C. 20006

November 23, 1992
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(I) BIcriva" ru~. propoaJ. fa' Topeb, KIn. (D( No. lOSt) be

DISMISSBD WITH PRB1UDlCE;

(e) Iou', propoII1 to ama the Tlblo of A.J1ocaIloIII to ...... a.-.l

222C3 for CbInnel 222A at Olathe.. KIDIU and to lubltituta ChaDAel 2S7A for ChanDel223A

II TopeD, xu.. be APPROVBD;

(eI) BIcrlva'. con.uucdOll permit (Pill No. aPH-871124MO) be MODIPIBD

to specify operation on Channel257A in lieu of ChlDne1223A~ and

(e) This proacedin. be TBRMINATID.

~tf\II1y aubmltted,

BOTI' BROADCASTING COMPANY

-..Idy, ..., -' MaftIn
1001 22M.... N.W.
SUhe350
WllblDpaIl, D.C. 2Oa37

MARGAltBT BSCItIVA

~.s..~1Mman

2OOOX .... N.W.
IuhtGOO
Wu1ltJla&uaf D.C. 20006

HeMIn_ 23. 1m
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SETTTeEMENT AGREEMENT

This Settlement Agreement is entered into this 23rd day of

November, 1992 by and between BOTT BROADCASTING COMPANY, a Delaware

Corporation ("BOTT"), and MARGARET ESCRIVA, an individual residing

in Houston, Texas ("ESCRIVA").

WHEREAS, BaTT and ESCRIVA have filed petitions with the

Federal Communications Commission ("FCC") proposing the upgrades to

Class C3 of their respective Class A construction permits for new

FM radio stations at, respectively, Olathe and Topeka, Kansas;

WHEREAS, these upgrade proposals are mutually exclusive in the

respect that only one of them may be granted by the FCC;

WHEREAS, ESCRIVA is willing to dismiss her upgrade proposal

for Topeka, Kansas in return for a cash paYment by BaTT;

WHEREAS, BOTT is willing to make such a cash paYment to

ESCRIVA in order to ensure the speedy approval of its Olathe,

Kansas upqrade proposal; and

WHEREAS, both BOTT and ESCRIVA believe the public interest

will be served by settling and terminating the conflict between

their respective upgrade proposals, thereby simplifying the FCC's

proceedings and making possible the inauquration of a new wide-area

FM service at Olathe, Kansas at an earlier date than otherwise

would be possible;

NOW, THEREFORE, It is agreed and contracted, by and between

BOTT and ESCRIVA, in consideration of their promises and

undertakings hereinafter set forth, as follows:
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1. This Agreement is subject to the prior approval of the

FCC.

2. The parties hereto will cause to be prepared a joint

request for approval of this Agreement ("Joint Request") to be

filed with the FCC on Monday, November 23, 1992, in which the

parties will request the FCC to approve this Agreement, dismiss the

ESCRIVA upgrade proposal for Topeka, Kansas (designated IRM-S054")

and adopt BOTTis proposal for the upgrade of station KCCV-FM,

Olathe, Kansas to Class C3 (designated "RM-S053").

3. In consideration for the dismissal of the ESCRIVA upgrade

proposal, BOTT shall pay ESCRIVA the sum of $S, 000.00 (or such

lesser sum as the FCC may approve as having been legitimately and

prudently expended by ESCRIVA on her Topeka upgrade proposal)

within five (5) business days after the FCC approves this

Settlement Agreement. Bott has deposited the sum of $S,OOO.OO into

the escrow account of Reddy, Begley & Martin and the amount due to

ESCRIVA shall be paid out of this account.

4. BOTT reaffirms that it also will pay to ESCRIVA, as

required by the FCC, an amount equal to her documented expenses

incurred in connection with the change in frequency of her Topeka,

Kansas construction permit from Channel 223A (92.5 mHz) to Channel

257A (99.3 mHz).

5. Each party will prepare the documentation required by the

FCC necessary to support the Joint Request. Further, each party

will promptly submit to the FCC any additional information
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pertaining to it which, fro» tl•• to timo, .ay be ~c••••r.Y or

'~prop~late to expedltiou.ly ••oure FCC approval of ~h1. A~••tn~

and the &OTT upqrade propo••l.

s. Th~ partie. hereto warrDnt and d.ol.~. uft4.~ ~n.\ty of

perjury ~bat neither they nor any per.on •••oola~.d with th~. have
, .

,-
direotly or.!n~1~eotlypaid o~ proml••4 to pay any P.~Y b_r.t4 a~

any person a••oc1ate4 with suoh pft~ty any coft.l~.rattonwh~t.Q.ver.

tor tha withdrawal ~nd dism,t.••al of the EBct\XVA \lPeJrade propoa.a,.,

or the 9~ant of the BOTT upgra~. proposal, .xo.p~ •• expr•••ly

reQit.a and di.clo••d 1~ ~hi. Agree_ant.

~. ' Th1. Agreement ~ay be eign.e4 in count.rpa~t• • 1~h ~h.
'"

~.m. force and effect as lfall algnature. werw' ~pon oa~h

cQuncerpa~ copy-

8. 'l'h$ lawa of the state of XenllU" _hall qoveJ;n the

construction and entoreemont of thl. A9~••men~.

IN WITNESS WHUEOF, The parti•• bereto hay. exeQute4 ~bl.

A9reeaant ~.,of the date tirat aboye wri~t.n.

ftOT'l" lJROADCASTXlfG COH~UV

-

c.
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pertaiDinv t.o 1t wh1oh, .trOll t.1IMl to t~, ..y be neceeAZ:Y OJ:

approp~1at:a 1:0 ~itiou.ly ••CN.Z'e I'CC approval of' thi. Aqn~t

and 1:11. :BQTIr upt'Z'ade propoa.l.

6. The parli.. hereto warrant and 4.clara under penalt:y of

perjury t.b.~ n.1thar 'they nor any~n a..ocia~ecI w11:h thea' have

. cUraat:ly OJ: indirectly paid or prolllM4 to pay any party hettet.o or

~y par.on •••ocl.tee! with .uGh party any oonaidera'tion Wbat.~

tor the withdrawal and 4ilNli...l ot the BSCRIVA upgra4a propoul,

OJ:' th- ,rant. of the 80ft t.lpgrada pzoopo.al., exoept •• expr•••ly

reci~a4 and diacl0••d.1n thi. Aqr....nt..

7. Thi. A9J:eeaen't may be .igned in aoun1:el'paZ't.. with tbe

.... foroe and. eff.ct a. if all aivnatur.. were upon _em
aoun'terpart. copy.

8.. The law. ot t:ha state of Kan... 8hall gOVarD 'the

con.tt'Uct:ion and mlfoJ:'aaent. of t:hi. ~t.

III W!THB81 WIIDZOF, The part!.. hareto hay. .eau1:ecl thi.

~n~ •• of the elate tir.t: uov. wri~ten.

By
I1Ci1iia P.. solE, Px'MRn.£"""
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I, ....... BlCdv4, hentby declaro under pIftIIty 01 perjury, u

foUowt:

1. 1 am the peradttoc of PM IWion KBSC, OInnel %13A. at

Topeta,~.

2. On 111M 17. 1992, I petltiOl1Cd the CommtHiOil to allocate PM

a.ue1123C3 to Topeka, and modl~ Illy construction permit to lIpICllfy

operation Oft the upatlded channel. ThlI propoaal •• iDcluded iA • NotICe of

PmpoIed lule Makfna. alODI with the mumaJly exclusive ptopOII1 of &ott

BIoIdeutlnl Company ("BoU·) to up"" Bolt'. conltNCtion pennlt for PM

ItItIon XCCV..PM, Channel 222A t at Olathe, Xan.. to Channel 2220 (and

to IDOdIt1 m~ collllnlClon permit from Chanael 223.4. to ChanMl 2" A)I 1M

Olatlll IQd "Dka, XU.., DA. 92·121' CAUoc. 8rInch, rei.. OCtober 2,

1m).

3. I haft now _teNd into a Settlement AlJIIII*lt with BoUt

whenlundGr I wDl di... my uppade propoII1 fer Topeka in return tbr I ....

..",..of .,OOQ.oo Ironl Bou (plua Batt', pled.. to pay me, U requJred by

o.e Cot'nmIuioIl, .,.. lJIlount equal to my documentoela.peft_ Incurred in

COIUltCtlOIl with .. cbInp In fteqU8nC)' of atatlon USC ftom ChanMl 223A

to CbIImeI 251A) 4mce the COmmllslon approvel the AarMmlnt. A copy ot
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t1dI qnemeat II attached to the loint Ieq.c tbr Approval of 8eU1omeDt

~t.

4. III prepIdq and PJOIICUdftl my pIIidtIl to uparade ItItIon

asc to QumeI 223C3 ud eYaluadna my opel•• in teIpOAdlftl to the

CoIm'aIIIIon'I 0rcIct to Show CaUJe why I1I1ton XBSC~ not be ell....

tmm Chanael 223A eo Channel 257It., I have Incurred -am-tna OOI\lulttnl

.._ In the amouat of 12,600.00, and~ .,.,_ in IXCIII of

1',400.00, tor. tolal in ox-. of the $8.000.00 cub payment to be made by...
MARGARBT BSCRIV.'.

,,_.----------_.._._---_.-._.._.....•



CERTIFICATE OF SERVICE

I, Pamela R. McKethan, hereby certify that on this 2300 day of November, 1992,

a copy of the foregoing JOINT REQUEST FOR APPROVAL OF SETTLEMENT

AGREEMENT was hand delivered to:

Ms. Kathleen Scheuerle
Federal Communications Commission
Mass Media Branch
2025 M Street, N.W., Room 8317
Washington, D.C. 20554

Pamela R. McKethan


